
2004–2005–2006

THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

SENATE

OHS AND SRC LEGISLATION AMENDMENT BILL 2005

REVISED EXPLANATORY MEMORANDUM

(Circulated by authority of the Minister for Employment and
Workplace Relations, the Honourable Kevin Andrews MP)

THIS MEMORANDUM TAKES ACCOUNT OF AMENDMENTS MADE BY
THE HOUSE OF REPRESENTATIVES

TO THE BILL AS INTRODUCED



Outline

House of Representatives page ii OHS and SRC Legislation Amendment Bill 2005

OHS AND SRC LEGISLATION AMENDMENT BILL 2005

OUTLINE

The OHS and SRC Legislation Amendment Bill 2005 addresses the following matters:

1. implementing the Australian Government's response to the Productivity Commission Inquiry
Report No. 27 into National Workers' Compensation and OHS Frameworks to cover, under
the Occupational Health and Safety (Commonwealth Employment) Act 1991 (OHS(CE) Act),
corporations licensed under the Safety, Rehabilitation and Compensation Act 1988
(SRC Act);

2. ensuring Commonwealth authorities licensed under the SRC Act, but not covered under the
OHS(CE) Act, are covered by the OHS(CE) Act;

3. allowing Comcare to charge all Commonwealth authorities an OHS contribution for the
administration of the OHS(CE) Act;

4. validating payments purported to have been made under the SRC Act by some licensees and
Commonwealth authorities for OHS contributions in the 2002-2003 financial year; and

5. amending section 4 of the OHS(CE) Act to exclude the application of State and Territory
OHS laws to employers and employees in the Commonwealth OHS scheme.

Response to the National Workers' Compensation and OHS Frameworks Report

Currently corporations licensed under the SRC Act are not subject to the OHS(CE) Act.  OHS
obligations for these corporations are provided by the different State and Territory OHS
legislation.

The Productivity Commission recommended that the Australian Government amend the
OHS(CE) Act to enable those corporations that are licensed under the Australian Government’s
workers’ compensation scheme to elect to be covered by the Australian Government’s OHS
legislation.  Currently, corporations may seek coverage under the SRC Act.

The Australian Government workers’ compensation and OHS schemes are effectively integrated.
There are significant benefits to both employers and employees if covered by a single set of
workers’ compensation and OHS laws. The Bill, therefore, would provide OHS coverage under
the OHS(CE) Act for all SRC Act licensees.

Coverage of licensed Commonwealth authorities

For consistency, the Bill would also ensure that all Commonwealth authorities licensed under the
SRC Act are covered by the OHS(CE) Act.  Most licensed Commonwealth authorities are
already covered by the OHS(CE) Act because they also meet the definition of Commonwealth
authority in the OHS(CE) Act.  However, coverage under both Acts is not automatic.  The Bill
provides consistent coverage for all licensees.

Ability to charge a fee to recover administration costs for the schemes

The SRC Act requires Entities (i.e. Commonwealth departments, agencies and other prescribed
bodies), Commonwealth authorities and licensed eligible corporations to pay one regulatory
contribution at the beginning of each financial year in relation to services and costs of the Safety,
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Rehabilitation and Compensation Commission (the Commission) and Comcare in administering
the OHS(CE) Act and the SRC Act.

Prior to 1 July 2002 separate regulatory contributions were paid under the SRC Act and
OHS(CE) Act.  The Safety, Rehabilitation and Compensation and Other Legislation Amendment
Act 2001 (the SRCOLA Act) rationalised funding arrangements under the OHS and workers’
compensation schemes and placed these arrangements in the SRC Act.

While the definitions of Entity in the SRC Act and the OHS(CE) Act are the same, each Act
contains a different definition of Commonwealth authority.  As the requirement to pay a
regulatory contribution, which includes costs in relation to the administration of the OHS
scheme, is now contained in the SRC Act, there is no legal basis to charge a body which is a
Commonwealth authority under the OHS(CE) Act that is not also covered by the SRC Act.  The
Bill corrects a drafting oversight in the SRCOLA Act.

The Bill would extend the definition of Commonwealth authority under the SRC Act, but only
for the purposes of charging regulatory contributions under section 97D, to those
Commonwealth authorities that could not otherwise be charged a regulatory contribution under
the SRC Act.

Validation of OHS contributions in 2002-2003

Following the commencement of the SRCOLA Act, a number of Commonwealth authorities,
that were not covered by the SRC Act paid OHS contributions under section 97D of the SRC Act
for the period 1 July 2002 – 30 June 2003.  The payments were retained by Comcare, as agreed
with the authorities, for services to be provided during the 2002-2003 financial year and with the
understanding that an amendment would be made to the legislation to validate the payments and
provide for future payments.  The Bill validates these payments and acts by Comcare in
determining the amounts of the payments.

The SRCOLA Act also streamlined licensing provisions under the SRC Act so that one generic
licence is issued to all licensees.  For the 2002-2003 financial year a number of licensees paid
licence fees under the new licensing provisions rather than under the old licensing provisions
that continued to apply for the duration of the licence.  The payments were recalculated by the
Commission under the correct provisions.  The original payments were retained by Comcare, as
agreed with the licensees, for services to be provided during the 2002-2003 financial year and
with the understanding that an amendment would be made to the legislation to validate the
payments.  The Bill validates these payments and associated acts by the Commission in
determining the amounts of the licence fees.

Amendment to section 4

Currently, section 4 of the OHS(CE) Act enables State and Territory OHS laws to operate
concurrently.  The original intention of section 4 was that State and Territory legislation would
fill any gaps in Commonwealth OHS regulation and so ensure comprehensive protection for
Commonwealth employees.  The Bill addresses concerns which have been raised about the
potential for section 4 to in fact generate an unnecessary duplication of effort by requiring
employers covered by the OHS(CE) Act to comply with both Commonwealth and State and
Territory OHS laws on the same subject matter.  The amendment to section 4 therefore excludes
State and Territory OHS laws from applying to employment covered by the OHS(CE) Act
except where those State and Territory laws are specifically prescribed by Commonwealth
regulation.   
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REGULATION IMPACT STATEMENT

BACKGROUND
 
The Occupational Health and Safety (Commonwealth Employment) Act 1991 (the OHS(CE) Act)
provides a legal basis for the protection of the health and safety of Commonwealth employees in
Departments, Statutory Authorities, and Government Business Enterprises (GBEs). The
OHS(CE) Act imposes responsibilities on employers, employees, manufacturers and suppliers of
plant and substances, and persons erecting or installing plant in a workplace. The OHS(CE) Act
also establishes a framework for cooperative workplace arrangements and a criminal and civil
enforcement regime.
 
The Safety, Rehabilitation and Compensation Act 1988 (the SRC Act) establishes both a
premium based and licensed self-insurance based workers' compensation scheme for employees
of the Commonwealth and certain private sector corporations who are injured in the course of
their employment.
 
Both the OHS(CE) Act and the SRC Act are administered by the Commonwealth's regulatory
body, Comcare.
 
The SRC Act provides scope for certain corporations to apply for a licence to self-insure and/or
manage their own workers' compensation claims. The Minister for Employment and Workplace
Relations may declare a corporation eligible to be granted a self-insurance licence under the SRC
Act. Eligible corporations include former Commonwealth authorities, existing Commonwealth
authorities that are about to be privatised, and private sector corporations operating in
competition with an existing or former Commonwealth authority. The Safety, Rehabilitation and
Compensation Commission has the power to grant a licence under the SRC Act to an eligible
corporation.
 
The licensing arrangements enable Commonwealth authorities to maintain SRC Act coverage as
licensed corporations following privatisation. This ensures continuity of workers' compensation
arrangements for employees of former Commonwealth authorities. In order to maintain a 'level
playing field', these provisions also enable private sector corporations in competition with
existing and former Commonwealth authorities to access the SRC Act licensing arrangements.
 
The OHS(CE) Act applies to defined Commonwealth authorities. A body corporate which is not
established for a public purpose under a law of the Commonwealth or a Territory (i.e. a private
sector corporation) is only a "Commonwealth authority" for the purposes of the OHS(CE) Act if:

•        the Commonwealth retains a controlling interest in the body and it has not been declared
not to be a "Commonwealth authority" by the Minister; or

•        the Commonwealth retains a substantial interest in the body and the Minister has
declared the body to be a "Commonwealth authority" for the purposes of the Act.

 
This Regulatory Impact Statement concerns proposals for amendment of the OHS(CE) Act to
extend coverage under the OHS(CE) Act to private sector corporations which obtain a self-
insurance licence under the SRC Act and their employees.
 
It is also proposed that s.4 of the OHS(CE) Act be amended.  Section 4 currently provides that
the OHS(CE) Act does not affect the operation of a State or Territory law promoting OHS that is
capable of operating concurrently with the Act.  The amendment to s.4  will support the
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amendment on coverage because it will give certainty about whether, and to what extent
State/Territory laws apply to employment covered by the OHS(CE) Act. 
 
OBJECTIVE
 
To provide for optimum levels of health and safety by facilitating an integrated approach to
workers' compensation and OHS across the Commonwealth scheme and to provide a single OHS
regulatory framework for employment covered by the OHS(CE) Act by removing current
uncertainties about the extent to which State/territory OHS laws apply to such employment.
 
THE PROBLEM
 
Coverage under the OHS(CE) Act
 
The OHS(CE) Act, in conjunction with the SRC Act, seeks to limit the human and financial
costs of work related injury. The Commonwealth's approach to injury prevention and
management is to promote continuous improvement in OHS, rehabilitation and workers'
compensation through a systems based and integrated approach.
 
While certain private sector corporations can retain or obtain workers' compensation coverage
under the Commonwealth scheme through a self-insurance licence, there is no corresponding
mechanism for them to obtain coverage under the Commonwealth OHS scheme.
 
The current circumstances where corporations could consider applying for SRC Act coverage
but are unable to be covered by the OHS(CE) Act are:

(i) Commonwealth authorities in the process of privatisation that wish to continue their
workers' compensation coverage post privatisation through SRC Act licensing
arrangements;

(ii) former Commonwealth authorities that have left the Commonwealth scheme and operate
under State/Territory schemes, but are able to return to SRC Act coverage after
Ministerial declaration and SRC Commission approval of a licence application; and

(iii) corporations which operate in competition with existing or former Commonwealth
authorities.

 
Most Commonwealth authorities are covered by both the SRC Act and OHS(CE) Act. Former
Commonwealth authorities can, if they wish, remain covered by the provisions of the SRC Act
via a self-insurance licence. Alternatively, they would default to coverage under the relevant
State or Territory workers' compensation legislation.
 
If the Commonwealth retains at least a substantial interest in a corporation, that corporation
could remain covered by the OHS(CE) Act by virtue of its meeting the definition of a
"Commonwealth authority" under that Act. However, a former Commonwealth authority cannot
be covered by the OHS(CE) Act. As such, while a privatised former Commonwealth authority
may retain SRC Act coverage, there is no scope for its coverage under the OHS(CE) Act. This
may compromise health and safety because it prevents former Commonwealth authorities
licensed under the SRC Act from having integrated OHS and workers' compensation
arrangements. Their OHS arrangements which are directed to the prevention of workplace injury
are subject to State and Territory OHS legislation, while their rehabilitation and workers'
compensation arrangements are subject to Commonwealth legislation.
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Corporations carrying on business in competition with an existing or former Commonwealth
authority can be declared by the Minister to be an eligible corporation to apply for a self-
insurance licence under the SRC Act. If such competitors were to be licensed under the SRC Act
for workers' compensation purposes, they would still remain covered by State and Territory OHS
legislation. This may place them at a competitive disadvantage where they would be required to
comply with up to eight separate sets of State/Territory OHS legislation, compared to a
Commonwealth authority which is subject to the Commonwealth regulatory framework. While
the principles of the Commonwealth and State/Territory OHS legislation are the same, there are
many differences in the detailed provisions. Where such differences occur, there may be
increased compliance costs for a competitor operating in multiple jurisdictions.  Therefore the
Commonwealth legislation currently provides a barrier to competitive neutrality for these
corporations.
 
It is preferable to maintain consistency across the scheme through an integrated approach to
workers' compensation and OHS by providing for all organisations covered by the SRC Act
through the licensing arrangements to be covered concurrently by the OHS(CE) Act. This would
also assist in ensuring that private sector corporations which are licensed under the SRC Act are
able to operate in a competitively neutral environment.
 
The Productivity Commission recommended in its report on National Workers' Compensation
and Occupational Health and Safety Frameworks that the OHS(CE) Act be amended "to enable
those employers who are licensed to self-insure under the Australian Government's workers'
compensation scheme to elect to be covered by the Australian Government's occupational health
and safety legislation". The Productivity Commission considered that this would increase the
administrative savings for multi-state corporations and enable greater coordination and feedback
between the workers’ compensation and OHS regimes.  It would also enable improved data
monitoring, feedback and reform.
 
The Australian Government supported the Productivity Commission's recommendation with the
modification that there should be mandatory coverage under the OHS(CE) Act for non-
Commonwealth employers who gain a self-insurance licence under the SRC Act.  The Australian
Government considers there is merit in opening up access to the Government’s OHS regime to
give those firms granted a self-insurance licence under the SRC Act scheme a single set of
national OHS rules.  The Government’s workers’ compensation and OHS schemes are
effectively integrated and there are benefits to employers having coverage under both schemes. 
For these reasons the Government does not support eligible corporations having the choice as
proposed by the Productivity Commission. 
 
There are currently 5 eligible corporations which have obtained licences under the SRC Act but
are not covered by the OHS(CE) Act.   The figures provided to Comcare indicate that the
number of employees of the 5  licensees is currently approximately 15,000.  It is not possible to
identify how many other corporations would apply for, and be successful in obtaining, a self-
insurance licence. 
 
OPTIONS
 
Options available for regulating OHS in the Commonwealth jurisdiction include:
A. no change to the current provisions; or
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B. providing for coverage under the OHS(CE) Act for employers that obtain a self-insurance
licence under the SRC Act. The Minister's power to declare corporations as eligible
corporations under the SRC Act would not be affected by this option.

 
IMPACT ANALYSIS (COSTS AND BENEFITS)
 
Option A - No change
 
Costs to private sector licensees
 

(i) Former Commonwealth authorities licensed under the SRC Act are:
– required to leave the Commonwealth OHS scheme and comply with State/Territory

OHS legislation where differences in OHS requirements may give rise to increased
compliance costs, depending on the number of jurisdictions in which the former
Commonwealth authority operates. There are also costs associated with the potential
increase in their corporate governance management systems to accommodate up to
eight State/Territory OHS legislative requirements;

– required to pay the equivalent of an OHS contribution to each State/Territory OHS
regulator where the former Commonwealth authority operates, rather than one
contribution to the Commonwealth regulator;

– unable to maintain a consistent and integrated approach to workers' compensation and
OHS;

– subject to training costs in relation to different State/Territory OHS requirements
without any benefit of increased OHS standards and protection; and

– subject to different penalties under State/Territory OHS legislation for similar
breaches, giving rise to inequities in OHS enforcement against employers.

 
(ii) Competitors of existing and former Commonwealth authorities licensed under the SRC

Act are:
– potentially subject to higher compliance costs than Commonwealth authorities

through additional administration associated with complying with up to eight sets of
State/Territory OHS legislation;

– required to pay the equivalent of an OHS contribution to each State/Territory OHS
regulator where the competitor operates;

– unable to maintain a consistent and integrated approach to workers' compensation and
OHS;

– subject to training costs in relation to different State/Territory OHS requirements
without any benefit of increased OHS standards and protection.

– potentially placed at a competitive disadvantage when competing with a
Commonwealth authority covered by the OHS(CE) Act as a Commonwealth
authority is mainly covered by the OHS(CE) Act and only required to pay an OHS
contribution to Comcare, whereas competitors would be required to comply with up
to eight sets of State/Territory OHS legislation and pay the equivalent of an OHS
contribution to up to eight OHS authorities; and

– subject to different penalties under State/Territory OHS legislation for similar
breaches, giving rise to inequities in OHS enforcement against employers.
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Benefits to private sector licensees
 

(i) No benefits identified.
 
Costs to licensee employees
 

(i) For employees of former Commonwealth authorities, they may have to undergo new
training or obtain additional qualifications to understand and comply with the OHS
legislation of the State/Territory in which they work;

(ii) Confusion in relation to OHS requirements could arise for employees working in
different jurisdictions. Differential requirements also restrict an employee's ability to take
up, at short notice, duties in another State/Territory for the employer; and

(iii) Inequities in enforcing OHS obligations against employees for similar breaches would
arise due to differing penalty provisions in State/Territory OHS legislation.

 
Benefits to licensee employees
 

(i) Employees of corporations operating in competition with existing or former
Commonwealth authorities would remain covered by State/Territory OHS legislation and
would not have to undergo new training to comply with Commonwealth OHS
requirements.

 
Impact on small businesses and their employees
 

(i) No impact on small businesses or their employees.  Providing coverage under the
OHS(CE) Act for private sector corporations which self-insure under the SRC Act is
likely to have little or no impact on  small business.   The States currently fund their OHS
prevention and enforcement activities through special OHS contributions paid by
employers or through the budget.  State governments also receive revenue through fines
imposed on organisations that breach OHS laws

Costs to Government
 

(i) No cost is borne by the Commonwealth as corporations are self-funded and the cost to
the SRC Commission in monitoring the OHS components of the licensing conditions is
fully covered by the licensing fees.

 
Benefits to Government
 
      (i)         No benefits identified.
 
 
Option B - Providing for coverage under the OHS(CE) Act for private sector corporations
that obtain a self-insurance licence under the SRC Act
 
Costs to private sector licensees
 

(i) Former Commonwealth authorities and competitors of existing and former
Commonwealth authorities licensed under the SRC Act would be required to pay an OHS
contribution towards the costs of administering the OHS(CE) Act by the Comcare.
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Currently, these corporations are not required to pay an OHS contribution under the
OHS(CE) Act as they are only required to comply with State/Territory OHS legislation.

(ii) For competitors of existing and former Commonwealth authorities, there may be initial
costs in acquiring knowledge and implementing changes to ensure compliance with
Commonwealth OHS requirements.

(iii) Potentially, two separate systems of OHS regulation could apply to a single site if a self-
insurer engaged contractors who are covered by State/Territory OHS laws. However this
situation already exists for all employers covered by the OHS(CE) Act and does not
create any significant problems.

 
Benefits to private sector licensees
 

(i) Former Commonwealth authorities licensed under the SRC Act would:
− no longer be required to leave the Commonwealth OHS scheme;
− no longer be potentially subject to increased compliance costs associated with

State/Territory OHS legislation implementation;
− no longer be required to pay the equivalent of an OHS contribution to each

State/Territory OHS regulator where the corporation operates;
− retain the benefits of a single integrated prevention, compensation and rehabilitation

scheme; and
− potentially be placed in a competitively neutral environment vis-a-vis Commonwealth

authorities.
(ii) Competitors of existing and former Commonwealth authorities would:

– obtain nationally consistent OHS arrangements where the corporation operates in
multiple jurisdictions;

– no longer be subject to multiple costs associated with State/Territory OHS legislation
compliance;

– no longer be required to pay the equivalent of an OHS contribution to each
State/Territory OHS regulator where the corporation operates;

– have the benefits of a single integrated prevention, compensation and rehabilitation
scheme; and

– be placed in a competitively neutral environment vis-a-vis Commonwealth
authorities.

 
Costs to licensee employees
 

(i) For employees of corporations operating in competition with an existing or former
Commonwealth authority, they may need to undergo new training to undertake certain
work to comply with Commonwealth OHS requirements.

(ii) Employees of self-insurers which operate in multiple jurisdictions may at times be
performing work otherwise than at their employer's workplace and at a site subject to
State/Territory laws. However this situation already occurs in relation to Commonwealth
employees under the OHS(CE) Act and does not create any significant problems.

 
Benefits to licensee employees
 

(i) Certainty for employees who work in more than one jurisdiction in relation to their OHS
rights and obligations.
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(ii) Equity in the enforcement of OHS obligations for all employees of the corporation across
Australia as they are not subject to different penalty levels depending on the
State/Territory in which they work.

 
Impact on small businesses and their employees
 

(i) Providing coverage under the OHS(CE) Act for private sector corporations which self-
insure under the SRC Act is expected to have little or no impact on small business.   The
States currently fund their OHS prevention and enforcement activities through special
OHS contributions paid by employers or through the budget.  State governments also
receive revenue through fines imposed on organisations that breach OHS laws

 
Costs to Government
 

(i) Costs borne by Comcare to administer the OHS(CE) Act in relation to private sector
corporations would be covered by an OHS contribution included in the corporation's self-
insurance licence fee. As corporations are self-funded, OHS contribution costs would not
be borne by the Commonwealth from revenue.

Benefits to Government
 

(i) No cost is borne by the Commonwealth as corporations are self-funded and the cost to
the SRC Commission in monitoring the OHS components of the licensing conditions is
fully covered by the licensing fees. Administration of the OHS(CE) Act by the regulator
is cost neutral.

(ii) Workers’ compensation data could be used by Comcare to assist licensed corporations to
develop improved prevention strategies, which would assist them in lowering their
workers’ compensation costs.

 
Section 4
 
Section 4 of the OHS(CE) Act provides that
 

It is the intention of the Parliament that this Act is not to affect the operation of a law of a State
or of a Territory that promotes the occupational health and safety of persons and is capable of
operating, whether of its own force or as an applied provision within the meaning of the
Commonwealth Places (Application of Laws) Act 1970, concurrently with this Act.

 
When the OHS(CE) Act was passed, s.4 was considered to have a relatively narrow operation. 
There was an absence of Commonwealth regulation on specific OHS issues.  Section 4 was
therefore originally intended to ensure that there were no gaps in protection for Commonwealth
employees until the Commonwealth had made regulations on specific OHS matters.  The
Commonwealth has subsequently introduced OHS regulations on a number of specific issues, in
particular to implement various National Occupational Health and Safety Commission (NOHSC)
standards.
 
Concerns have been expressed almost since the commencement of the OHS(CE) Act about the
potential for s.4 to require the Commonwealth to comply with both Commonwealth and
State/territory laws on the same subject matter unless there is a direct inconsistency.  This
potential was highlighted by the decision of the High Court in Re Residential Tenancies Tribunal
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of NSW and Henderson; Ex parte Defence Housing Authority (1997) 146 ALR 495 which made
it clear that Commonwealth immunity from State/territory laws is not as wide as previously
thought.  The implications of this decision are that a wider range of State/territory OHS laws
applies to the Commonwealth than previously thought.  Where there are both Commonwealth
and State/territory laws on the same matter, the State/territory laws will apply to the
Commonwealth unless there is direct inconsistency.  The same situation would apply to private
sector corporations that gain a licence under the SRC Act if coverage under the OHS(CE) Act is
extended to such corporations.  The result is that employers covered by the OHS(CE) Act are in
a position where there is uncertainty about whether, or to what extent, particular State/territory
OHS laws apply to them.
 
Some examples of the areas where practical difficulties have occurred from the interaction of
Commonwealth and State/territory laws are as follows:
 

• Confusion arising from differences between Commonwealth and State/territory plant
regulations (where not all jurisdictions have adopted the full scope of the NOHSC
standard).  Differences between plant licensing requirements have also led to confusion.

• Administrative difficulties arising from overlapping Commonwealth and State/territory
provisions in relation to pressure vessels;

• Problems arising from differing Commonwealth and State/territory provisions in relation
to licensing of fork lift drivers;

• Uncertainty as to legal obligations arising from differences in the level of prescription in
workplace hazardous substance regulation across jurisdictions has resulted in
Commonwealth employers considering that they have no option but to comply with State
and territory standards to avoid the possibility of breaching those laws; and

• Confusion and difficulties in relation to asbestos removal where some State regulators
have applied State licensing requirements to the contractors performing the removal even
though the work has been undertaken in accordance with Commonwealth provisions and
the necessary approval had been obtained from the relevant Commonwealth authority.

 
 There are 5 options for amending s.4:

 Option 1 – exclude State laws;
Option 2 – apply State laws unless specifically precluded;
Option 3 – exclude State laws unless specifically prescribed;
Option 4 – apply the laws of one State/territory unless specifically excluded;
Option 5 – exclude State/territory laws except to the extent one State/s laws are specifically

prescribed.
 
The advantages and disadvantages of each option are as follows:
 
OPTION 1 – EXCLUDE STATE LAWS

 
Under this option, no State or Territory OHS laws would apply to employers covered by the
OHS(CE) Act. Any gaps in Commonwealth coverage would need to be filled by Commonwealth
legislation, regulations or codes of practice made under the Commonwealth Act. This would
establish an intention that the Commonwealth Act covers the field of OHS in relation to
employment covered by the OHS(CE) Act.

 
The advantages of this option are:

o       Simple legislative implementation;
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o       Compliance with, and enforcement of OHS laws in Commonwealth employment
would be simple; and

o       It would enable Commonwealth laws to apply to employment covered by the
OHS(CE) Act and State laws to apply to other areas of employment.

 
The disadvantages are:

o       Specific areas of OHS which are covered by State, but not Commonwealth  laws, will
not apply to employment covered by the OHS(CE) Act.  The work involved in the
Commonwealth making laws itself on those specific areas, or alternatively making
appropriate codes of practice, could be very resource intensive and would take some
time to achieve;

o       Some major stakeholders, especially employee’s representatives, could claim that this
option would create a scheme of OHS regulation which is less extensive than that
which currently applies.

 

OPTION 2 – APPLY STATE LAWS UNLESS SPECIFICALLY EXCLUDED
 
Under this option, s.4 would be amended to expressly provide that State and Territory OHS laws
are to operate, unless they come within a subject matter prescribed by regulations under the Act. 
Section 82 would also be amended to allow the relevant regulations to be made. This option
would leave State/territory OHS laws generally to apply but exclude the operation of laws
dealing with particular subject areas already dealt with by Commonwealth laws.
 
The advantages of this option are:

o       Relatively simple legislative implementation;
o       Compliance would be easier by removing duplication;
o       Enforcement would be simpler by removing duplication;

 
The disadvantages are:

o      Excluding one State/territory law may interfere with the operation of another
State/territory law which is not excluded if the two laws are interdependent in their
operation;

o       Identification of all relevant State/territory laws to be excluded could be complex and
some could be missed.

 
 
OPTION 3 – EXCLUDE STATE LAWS, UNLESS SPECIFICALLY APPLIED

 
Under this option, State/territory OHS laws would not apply to employers and employees
covered by the OHS(CE) Act except where this is specifically provided.  Section 82 would also
be amended to allow the relevant regulations to be made.
 
The advantages of this option are:

o       Relatively simple legislative implementation;
o       Compliance and enforcement would be easier because of the removal of duplication;
o       Excludes State laws dealing with specific matters dealt with in Commonwealth laws;
o       Provides the clearest demarcation between Commonwealth and State/territory OHS

laws;
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o       Provides flexibility to fill gaps in Commonwealth coverage by enabling
State/territory laws to be prescribed by regulations to apply.  It would be easier to
identify the gaps to be filled than to identify the laws to be excluded, as in Option 2.

 
The disadvantages are:

o       It could give the appearance of denying Commonwealth employees the benefits of
State/territory OHS laws.  However this option need not involve the removal of any
real benefits provided relevant subject areas are prescribed to save State laws or
Commonwealth regulations are made to cover those areas;

o       As for option 2, the exclusion of one State/territory law may interfere with the
operation of a prescribed State/territory law if the two laws are meant to operate
interdependently. 

 
 
OPTION 4 – APPLY THE LAWS OF ONE STATE, UNLESS SPECIFICALLY EXCLUDED

 
Under this option, the laws of one State or Territory (say, New South Wales) are applied to
employers covered by the OHS(CE) Act throughout Australia, unless specifically excluded. 
This is a variation of Option 2.
 
The advantages of this option are:

o       Employers covered by the OHS(CE) Act would be required to comply only with
Commonwealth laws and the laws of one State or Territory;

o       Compliance and enforcement would be simpler through the removal of some
duplication.

The disadvantages are:
o       The OHS laws of one State or territory would be applied throughout Australia;
o       Employers in all States would have to become familiar with the laws of one State or

territory;
o       This option may meet strong resistance from State Governments because it would

mean the laws of one State apply in other States, albeit to a limited extent, to the
exclusion of laws on the same subject in those other States;

o       There would be a lot of confusion for State inspectors enforcing laws for the
Commonwealth because they would have to be familiar with not only the
Commonwealth law and their own jurisdiction’s law but also the laws of the default
jurisdiction;

o       There could be practical difficulties in enforcing the laws of one State in another
State.
 

OPTION 5 – EXCLUDE STATE LAWS EXCEPT TO THE EXTENT ONE STATE’S LAWS
ARE SPECIFICALLY APPLIED
 
This is a variation of Option 3.  The difference is that only the laws of a single State would be
prescribed to apply.
 
The advantages of this option are:

o       Employers covered by the OHS(CE) Act would have to comply with only
Commonwealth laws and prescribed laws of one State or Territory;
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o       Compliance and enforcement would be simpler through the removal of duplication.
 
The disadvantages are the same as for Option 4.
 
CONSULTATION
 
Consultations have been undertaken with all Commonwealth authorities and private sector
corporations which have obtained a licence under the SRC Act.  All licensees support the
proposed amendment of the OHS(CE) Act to provide coverage under that Act for corporations
which are licensed under the SRC Act.  They see significant advantages in operating under one
OHS regime rather than having to operate under a multiplicity of jurisdictions.   For example,
one licensee said it currently found it almost impossible to develop a demonstrable national
approach which is essential to achieving successful outcomes.  Another licensee indicated that
the work involved in complying with multiple jurisdictions is an inefficient and inappropriate use
of resources as it does nothing to improve workplace health and safety because the costs of
establishing a separate OHS management system for a number of jurisdictions do not lead to any
increased health and safety protection for their employees.   The primary benefit of the proposed
amendment is therefore better safety outcomes for employees
 
Licensees also noted that the amendment would provide a number of administrative and
commercial benefits, including considerable cost savings in relation to training.
 
Licensees  strongly supported the proposed amendment to s.4 to ensure that they would only be
subject to one OHS regulatory regime and that the change to coverage would not be adding a
further layer of regulation to what they regard as a costly and burdensome obligation of having
to comply with the requirements of multiple jurisdiction.  Licensees supported the inclusion in
the amendment of the flexibility to enable coverage under specific OHS laws where this is
needed to fill gaps in Commonwealth coverage.
 
The State and Territory jurisdictions do not support the amendment to the OHS(CE) Act to
extend coverage to private sector corporations which obtain licences under the SRC Act. They
have raised the following issues:

•        there could be enforcement issues where there is an overlap between the application of
Commonwealth and State/Territory laws on a single work site;

•        differences in details and OHS obligation holders under Commonwealth and
State/Territory legislation may give rise to difficulties in allocating responsibilities where
two sets of legislation apply to a single incident;

•        different penalties could apply to the same or similar incidents at a particular location
due to differences in Commonwealth and State/Territory enforcement regimes;

•        corporations operating in the same industry could be treated differently in relation to
OHS obligations and enforcement, depending on which legislation they are subject to.

The Productivity Commission acknowledged that there may be difficulties arising from
corporations operating under different OHS regimes in the same location, but did not consider
these issues significant enough to preclude this option.
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CONCLUSION AND RECOMMENDED OPTION
 
In relation to coverage:
 

• Option A would maintain the current level of coverage of the OHS(CE) Act which does
not provide for coverage for all corporations covered by the SRC Act.

 
• Option B would provide coverage under the OHS(CE) Act for employers that obtain a

self-insurance licence under the SRC Act. This would allow competitors of existing and
former Commonwealth authorities to compete with such organisations in a neutral
environment in regard to OHS compliance requirements, and provide them with the
benefits of an integrated workers' compensation and OHS scheme, as well as cost
savings. Employees would have the benefits of certainty in relation to their OHS rights
and obligations and equity in the enforcement of their duty of care, regardless of their
work location.  This option is strongly supported by licensees.

 
Option B is the preferred option. 
 
In relation to s.4 of the OHS(CE) Act, the Australian Government considers that an amendment
to s.4 is necessary to provide a clear demarcation between federal and State/territory OHS laws
in employment covered by the OHS(CE) Act and therefore provide certainty for employers and
employees covered by the OHS(CE) Act, together with the Australian Government and the
States/territories as to whether and the extent to which State/territory OHS laws apply to
employment covered by the OHS(CE) Act.  There are also obvious advantages in ensuring that
time and resources are devoted to improving health and safety at the workplace rather than to
resolving issues of jurisdictional boundaries.  Option 3 is the preferred option.
 
IMPLEMENTATION AND REVIEW
 
Implementation of the proposed changes would involve four stages:

(i) legislative amendment to the OHS(CE) Act;
(ii) preparation of guidance material by Comcare to advise Commonwealth authorities,

applicants for licences which are former Commonwealth authorities and competitors of
existing and former Commonwealth authorities of the legislative amendment;

(iii) preparation of advice by Comcare to the OHS authorities in each of the States and
Territories advising of the legislative amendment; and

(iv) while no formal review is planned, a review of the effectiveness of the proposed
legislative amendment would be undertaken by Comcare on a continuing basis and
reported to the Safety, Rehabilitation and Compensation Commission which would
advise the Minister if a change to the arrangements were necessary.
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NOTES ON CLAUSES

Clause 1 – Short title

The enacted Bill will be known as the OHS and SRC Legislation Amendment Act 2005.

Clause 2 – Commencement

Clause 2 specifies when the various provisions of the Act commence.  Sections 1 to 3 and
anything in the Act not elsewhere covered by the table in this clause will commence on the day
on which the Act receives the Royal Assent.  The main amendments to the OHS(CE) Act and
any consequential amendments (Schedule 1) will commence on a day or days fixed by
Proclamation. The amendments to the SRC Act relating to regulatory contributions and licence
fees (Part 1 of Schedule 2) commence on the first 1 July following Royal Assent to coincide with
the beginning of a financial year.  The validation provisions (Part 2 of Schedule 2) commence on
the day on which the Act receives the Royal Assent.  The technical amendments relating to
legislative instruments (Schedule 3) commence on Royal Assent.

Clause 3 – Schedule(s)

This clause provides that an Act that is specified in a Schedule is amended or repealed as set out
in that Schedule.  Other items (eg transitional provisions) have effect according to their terms.
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SCHEDULE 1 – EXTENDING THE COVERAGE OF THE OCCUPATIONAL HEALTH
AND SAFETY (COMMONWEALTH EMPLOYMENT) ACT 1991

PART 1 –  MAIN AMENDMENTS

Item 1     Long Title

Currently the Occupational Health and Safety (Commonwealth Employment) Act 1991 (the Act) covers
employers and employees of the Commonwealth and Commonwealth authorities only.  This item
amends the long title of the Act to insert a reference to “certain licensed corporations” to reflect a
new category of employer and employees to be covered by the Act - non-Commonwealth
licensees and non-Commonwealth licensee employees (see items 14 and 16).

Item 2     Section 1 Short Title

This item amends the short title of the Act to reflect extended coverage of the Act to non-
Commonwealth licensees.  The note following section 1 explains that if another act refers to the
short title of this Act, section 10 of the Acts Interpretation Act 1901 allows the new title to be
read in place of the old title.

Item 3    Section 3(a) Objects

Currently the objects of the Act are to secure the health, safety and welfare at work of employees
of the Commonwealth and Commonwealth authorities.  This item extends those objects to apply
to employees of non-Commonwealth licensees.

Item 4    Section 4

Item 4 repeals the existing section 4 of the Occupational Health and Safety (Commonwealth
Employment) Act 1991 (the Act) and replaces it with a new section 4 which excludes the
application of some State and Territory laws to employers and employees under the Act.

Item 5    Subsection 4(1)  Exclusion of State and Territory laws

Section 4 of the Act presently enables State and Territory occupational health and safety laws to
operate concurrently with its provisions.  This item excludes the application of all State and
Territory laws, that deal with matters concerning occupational health and safety, to employers
and employees and their employment covered by the Act.  The exclusion is intended to extend to
any fee, charge or tax imposed by a State or Territory that relates in any way to occupational
health and safety.

This general exclusion is subject to subsection 4(2) which preserves the operation of State and
Territory laws in certain circumstances.

This general exclusion can be displaced where a State or Territory law is prescribed to otherwise
apply to employers, employees or to the employment of employees covered by the Act under
subsection 4(3).

The note following subsection (1) alerts the reader that employer and employee are terms defined
in section 5 of the Act.
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Item 6   Subsection 4(2)  State or Territory laws not excluded from applying to situations
not covered by this Act

The Act currently provides for State and Territory OHS laws to apply in the following situations:

• where a contractor is in control of the premises; or
• where one Commonwealth employee normally works on State or Territory premises.

Subsection (2) maintains the application of State and Territory laws in these situations.

Item 7  Subsection 4(3)  Allowing certain State or Territory laws to apply

This item provides a regulation-making power to prescribe a State or Territory OHS law where
that law deals with an OHS matter not dealt with by or under the Act.

Item 8  Subsections 4(4) and 4(5)  Interpretation

Subsection 4(4) provides that a reference to a State or Territory law includes a reference to State
or Territory law that is an applied Commonwealth law under the Commonwealth Places
(Application of Laws) Act 1970.

Subsection 4(5)  provides that a reference to law in section 4 includes a reference to a provision
of a law.  It is intended to include a formula or a part of a law or formula.  It is also intended to
extend to provision of a law, or part of a provision or formula, which imposes or calculates a
State or Territory fee, charge or tax relating to occupational health or safety.

Item 9  Subsection 5(1) Definition of chief executive officer

This item amends the definition of chief executive officer to include the chief executive officer,
or equivalent person, of a non-Commonwealth licensee.  This item identifies the person
responsible for carrying out the employer’s role under the Act.

Item 10  Subsection 5(1) Definition of Commonwealth authority

Section 103 of the SRC Act allows the Commission to grant a licence to a Commonwealth
authority to accept liability for workers’ compensation claims and/or manage such claims in
relation to its employees.  The OHS(CE) Act and the SRC Act contain similar but different
definitions of Commonwealth authority.  Not all Commonwealth authorities covered by the SRC
Act are also covered by the OHS(CE) Act.  Item 5 addresses this issue by extending the
definition of ‘Commonwealth authority’ under the OHS(CE) Act to ensure all Commonwealth
authorities licensed under the SRC Act are also covered by the OHS(CE) Act.  Commonwealth
authorities covered under existing paragraphs (a)-(c) will not have their status altered if they also
fall into paragraph (d).

Item 11  Subsection 5(1) Definition of Commonwealth authority contractor

The existing definition of contractor includes a contractor to the Commonwealth or a
Commonwealth authority.  Item 10 amends the definition of contractor to reflect the three
categories of contractor under the Act -  a Commonwealth contractor, a Commonwealth
authority contractor and a non-Commonwealth licensee contractor.  A contractor to a
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Commonwealth authority is called a Commonwealth authority contractor.  This item provides
that a Commonwealth authority contractor is defined in new section 9A (see item 25).

Item 12     Subsection 5(1) Definition of Commonwealth authority employee

The existing definition of employee includes an employee of the Commonwealth or a
Commonwealth authority.  Item 20 amends the definition of employee to reflect the three
categories of employee under the Act – an employee of the Commonwealth, a Commonwealth
authority or a non-Commonwealth licensee.  This item clarifies that an employee of a
Commonwealth authority is called a Commonwealth authority employee.  A Commonwealth
authority employee is defined in amended section 9 (see item 20).

Item 13    Subsection 5(1) Definition of Commonwealth contractor

This item clarifies that a contractor to the Commonwealth is called a Commonwealth contractor.
A Commonwealth contractor is defined in new section 9A (see item 25).

Item 14    Subsection 5(1) Definition of Commonwealth employee

This item provides that an employee of the Commonwealth is called a Commonwealth employee.
A Commonwealth employee is defined in amended section 9 (see item 20).

Item 15  Subsection 5(1) Definition of contractor

This item moves the definition of contractor from subsection 5(1) to new section 9A (see
item 25).  The note following this definition alerts readers that the definition of contractor under
section 14 is extended by new subsection 14(3) (see item 31).

Item 16  Subsection 5(1) Definition of employer

This item repeals the existing definition of employer and specifies three separate categories of
employer to which the Act applies - the Commonwealth, a Commonwealth authority or a non-
Commonwealth licensee.

Item 17  Subsection 5(1) Definition of employing authority

The Act places obligations on an employer in relation to its employees.  Because the
Commonwealth is an indivisible entity, the Act uses employing authority to identify the
Department or Agency within the Commonwealth that is responsible for discharging the
Commonwealth’s obligations as an employer to its employees.  This item amends the definition
of employing authority as a consequence of the amendments made by items 7 and 11.  The
amendment makes it clear that the duty of an employing authority is to a Commonwealth
employee or a Commonwealth contractor.

Item 18  Subsection 5(1) Definition of Government business enterprise

A number of Commonwealth authorities under the Act are also Government business enterprises
(GBEs).  GBEs are bodies corporate that are removed from the Commonwealth and do not
attract the shield of the Crown.  GBEs and their employees are, therefore, subject to both the
criminal sanctions and civil remedies under the Act.  This item provides a mechanism by which
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the new category of Commonwealth authority, as defined under new paragraph (d) of that
definition, may also be scheduled or declared as a GBE under the Act.

Item 19  Subsection 5(1) Definition of non-Commonwealth licensee

This item inserts a new category of employer to be covered by the Act – a non-Commonwealth
licensee.  A non-Commonwealth licensee is an eligible corporation that holds a licence under
Part VIII of the SRC Act.  A non-Commonwealth licensee does not include a licensee that is a
Commonwealth authority.

This item also provides that if the licence of a non-Commonwealth licensee is suspended, the
OHS(CE) Act would still apply to the non-Commonwealth licensee.  A non-Commonwealth
licensee is subject to all criminal penalties and civil remedies available under the OHS(CE) Act.

Item 20  Subsection 5(1) Definition of non-Commonwealth licensee contractor

This item inserts a reference to a new category of contractor – a non-Commonwealth licensee
contractor.  A non Commonwealth licensee contractor is defined in new section 9A (see
item 31).

Item 21  Subsection 5(1) Definition of non-Commonwealth licensee employee

This item inserts a reference to a new category of employee – a non-Commonwealth licensee
employee.  A non-Commonwealth licensee employee is defined in section 9 (see item 20).

Item 22  Subsection 5(1) Definition of non-Commonwealth licensee premises

The Act currently defines Commonwealth premises in relation to a workplace owned or occupied
by the Commonwealth or a Commonwealth authority.  Item 17 inserts a reference to a new type
of premises to which the Act applies – the premises of a non-Commonwealth licensee. Non-
Commonwealth licensee premises include premises owned or occupied by a non-Commonwealth
licensee.

Item 23  Subsection 5(1) Definition of workplace

Currently the Act covers workplaces that are Commonwealth premises in which employees or
contractors work, other than a private dwelling. Item 18 amends and extends the definition of
workplace to reflect the three categories of employee that work on the premises of their
respective employers.  The definition of workplace continues to exclude premises used primarily
as a private dwelling.

Item 24  Subsection 5(2) Responsible Minister

Entities and some Commonwealth authorities report to a Minister who is responsible for it to the
Parliament.  For example, where a report of an investigation is undertaken it is provided to the
responsible Minister.

Some Commonwealth authorities, that are removed from the Commonwealth and have their own
accountability mechanisms separate from the Parliamentary process, do not report to a
responsible Minister.  The SRC Act licence provisions provide alternative accountability
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mechanisms for a licensee’s workers’ compensation and OHS performance.  This item maintains
the status quo in relation to existing Commonwealth authorities and amends subsection 5(2) to
clarify that there is no responsible Minister allocated to a new paragraph (d) Commonwealth
authority which is licensed under the SRC Act.

Items 25 - 29  Section 9 Meaning of employee

Currently the Act covers employees of the Commonwealth and Commonwealth authorities.
These items expand the application of the Act to cover employees of a non-Commonwealth
licensee.

These items restructure section 9 by separating employees into three categories – a
Commonwealth employee, a Commonwealth authority employee and a non-Commonwealth
licensee employee.

A licence under Part VIII of the SRC Act may cover some or all of the employees of a licensed
eligible corporation.  A reference in the Act to a non-Commonwealth licensee employee includes
only those employees of the licensed eligible corporation that are covered by the SRC Act
licence.  An employee of a non-Commonwealth licensee is subject to all criminal penalties and
civil remedies available under the Act.

Item 24 also inserts new headings for subsections 9(4) and 9(5).

Existing subsections 9(4), (5) and (6) are retained unamended.

Item 30  New section 9A Meaning of contractor

This item inserts a new section 9A that defines the term contractor.  New section 9A separates
contractors into 3 categories – a Commonwealth contractor, a Commonwealth authority
contractor, and a non-Commonwealth licensee contractor.

The note following this subsection (1) notes that the definition of contractor under section 14 is
extended by new subsection 14(3) (see item 31).

The new definitions of a Commonwealth contractor, a Commonwealth authority contractor, and
a non-Commonwealth licensee contractor are used to explain who is a contractor in relation to
each type of employer under the Act.

Item 31  Paragraph 10(1)(a) Acting through an employing authority

This item is a consequential amendment to item 25 which clarifies that the reference to
contractor in paragraph 10(1)(a) is a reference to a Commonwealth contractor and not one of the
other categories of contractors.

Item 32  Paragraph 11(4)(a) & (b) Extent to which the Act binds the Crown

This item makes consequential amendments resulting from items 20 and 22.  This item updates
references to employees in paragraph 11(4) to references to a Commonwealth employee and
Commonwealth authority employee.
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Item 33  Paragraph 12(1)(c) Extended functions of Commission to non-Commonwealth
licensee employees

Item 28 provides that the Commission’s function under paragraph 12(1)(c) of the Act includes
the ability to collect, interpret and report information relating to the occupational health and
safety of all employees (including non-Commonwealth licensee employees) covered by the Act.

Item 34  Subsection 14(1) note

This item amends the note following subsection 14(1).

Item 35  Subsection 14(2) Application of Act to workplaces controlled by contractors

A workplace continues to be controlled by a contractor for construction and maintenance
purposes, despite the presence at the workplace of an employee of the employer, if that employee
has no right to control the workplace.  Item 30 updates the reference to “a Commonwealth
employee” in subsection 14(2) to reflect the expanded coverage of the Act to include non-
Commonwealth employees.

Item 36  Extended meaning of contractor under section 14

Section 14 excludes the application of the Act, except section 20, to a workplace that is
controlled by a contractor for the purpose of maintenance or construction.  OHS legislation from
the jurisdiction in which that contractor operates applies to that workplace, contractors and
employees in that case.

This item inserts new paragraph 14(3) which extends the definition of contractor under section
14 to include bodies corporate as well as  natural persons.

Item 37  Section 15  Application of Act to workplaces

Section 15 provides that where a person ordinarily performs work at premises other than the
employer’s premises certain parts of the Act only apply if prescribed by regulation.  This
arrangement recognises that where the employer does not have direct control over the workplace
and employees the responsibility for OHS is shared with the person who has control over the
premises and employee.  This item extends the operation of section 15 to apply to non-
Commonwealth licensee employees.

Item 38  Subsection 41(3) Updated references to non-Commonwealth licensees
Item 39  Subsection 41(4)
Item 40  Paragraph 43(1)(a)

Each of these items inserts a reference to “non-Commonwealth licensee” after a reference to a
“Commonwealth authority” to ensure that the investigation powers under sections 41 and 43
apply to a non-Commonwealth licensee in the same way it currently applies to a Commonwealth
authority.
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Item 41  Section 52 Application of Division to non-Commonwealth licensees

Division 3 of Part 4 of the Act  provides procedures for OHS investigations to be carried out at
Commonwealth and Commonwealth authority workplaces.  Employers are held accountable for
their OHS performance via public hearings and inquiries.  Division 3 has limited effect on
Government business enterprises and is not necessary for non-Commonwealth licensees because
they are subject to the full range of sanctions and penalties under the Act.

Item 42  Paragraph 53(3)(b) Reports of Investigations

Paragraph 53(3)(b) provides that, where it considers it appropriate, the Commission must give an
investigation report to the responsible Minister in relation the employer.  This item clarifies that
a reference to an employer in paragraph 53(3)(b) is a reference only to the Commonwealth or a
Commonwealth authority.

Item 43  Paragraph 70(2)(a) Updated reference to Commonwealth employment

This item updates a reference in section 70 to “Commonwealth employment”, as amended by the
National Occupational Health and Safety Commission (Repeal, Consequential and Transitional
Provisions) Act 2005, to reflect the extended coverage of the Act to non-Commonwealth
licensees.

Item 44  Paragraph 2(3)(f) of Schedule 2 Updated reference to non-Commonwealth
licensees

This item updates a reference to “Commonwealth Entity or Commonwealth authority” to reflect
the extended coverage of the Act to non-Commonwealth licensees in relation to sanctions.

Item 45  Special provision about licence fees

Currently the SRC Act only allows for a licensee to be charged a fee on commencement of a
licence or on 1 July each year.  Non-Commonwealth licensees may have already paid a fee for
the current period in relation to workers’ compensation under section 104A of the SRC Act.
This item provides that if the Act commences on a day other than a 1 July, Comcare and the
Commission can use section 104A of the SRC Act to charge a non-Commonwealth licensee an
additional regulatory contribution for the administration of OHS(CE) Act for the period until the
next 1 July.

The Commission must notify the non-Commonwealth licensee of the amount it must pay in
relation to OHS before the non-Commonwealth licensee is liable to pay the fee.
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SCHEDULE 1 – CONSEQUENTIAL AMENDMENTS OF OTHER ACTS

PART 2 –  CONSEQUENTIAL AMENDMENTS

Items 46 – 55 Updated references to the short title in the Safety, Rehabilitation and
Compensation Act 1988

These items make consequential amendments to the Safety, Rehabilitation and Compensation
Act 1988 to reflect the change of short title at item 2 to the Occupational Health and Safety Act
1991.

Items 57 – 62 Updated references to the short title in the Social Security Act 1991

These items make consequential amendments to the Social Security Act 1991 to reflect the
change of short title at item 2 to the Occupational Health and Safety Act 1991. However,
items 51-54 are also being amended by the Employment and Workplace Relations Legislation
Amendment (Welfare to Work and Other Measures) Bill 2005.  The items will also make
amendments to that Bill following its commencement.
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SCHEDULE 2 – REGULATORY CONTRIBUTIONS AND LICENCE FEES
UNDER THE SAFETY, REHABILITATION AND COMPENSATION ACT
1988

PART 1 – AMENDMENTS

Item 1 - Subsection 4(1) Definition of Commonwealth authority

This item inserts a note following the definition of ‘Commonwealth authority’ under
the Safety, Rehabilitation and Compensation Act 1988 (SRC Act) alerting readers to
an extended meaning of ‘Commonwealth authority’ for the purposes of Division 4A
of Part VII (see item 2).

Item 2 - Before section 97 Extended meaning of Commonwealth authority

This item extends the meaning of Commonwealth authority under the SRC Act for the
purposes of charging regulatory contributions.

Entities (Commonwealth departments, agencies and other prescribed bodies) and
Commonwealth authorities are required to pay a regulatory contribution under section
97D of the SRC Act at the beginning of each financial year in relation to services and
costs to the Commission and Comcare in administering the OHS(CE) and SRC Acts.

Prior to the Safety, Rehabilitation and Compensation and Other Legislation
Amendment Act 2001 (the SRCOLA Act) contributions for the administration of the
SRC Act were paid under the SRC Act and contributions for the administration of the
OHS(CE) Act were paid under the OHS(CE) Act.  The SRCOLA Act rationalised
funding arrangements so that regulatory contributions in relation to both Acts were
payable only under the SRC Act.

While the definition of Entity under each Act is the same, the Acts contain a similar,
but slightly different, definition of Commonwealth authority.  This results in a number
of bodies being Commonwealth authorities for the purposes of the OHS(CE) Act but
not the SRC Act.  Commonwealth authorities that are not covered by the SRC Act
cannot be charged a contribution in relation to the administration of the OHS(CE)
Act.

Item 2 inserts new section 96 which extends the meaning of Commonwealth authority
to include all Commonwealth authorities covered by the OHS(CE) Act.  This allows
Comcare to charge a regulatory contribution for the administration of the OHS(CE)
Act to all Commonwealth authorities covered by that Act.  This item also applies to
all other provisions in Division 4A of Part VII the SRC Act that relate to regulatory
contributions.

Item 3 - Application of amendments

This item aligns the application, and therefore the commencement, of item 2 with the
beginning of the next financial year.  This streamlines the application of the
provisions with other contributions charged by Comcare and the Commission under
the SRC Act.
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PART 2 – VALIDATION PROVISIONS

Item 4 – Definitions for Part 2

This item inserts a number of definitions into Part 2 of this Schedule for reference
when reading the provisions.

Item 5 - Validation of regulatory contributions purportedly determined for
certain bodies

As noted at item 2 of this Schedule, an unintended consequence of the SRCOLA Act
amendments in 2001 was that Comcare can no longer charge Commonwealth
authorities covered by the OHS(CE) Act a regulatory contribution toward the
administration of the Act unless they are also covered by the SRC Act.

A number of Commonwealth authorities, however, paid a contribution under section
97D of the SRC Act in relation to the administration of the OHS(CE) Act for the
2002-2003 financial year.  The payments were retained by Comcare, as agreed with
the authorities, for services to be provided during the 2002-2003 financial year with
the understanding that an amendment would be made to the legislation to validate the
payments and provide for future payments.  Three Commonwealth authorities are
known to have paid such contributions.

Item 5 validates determinations purported to be made under section 97D of the SRC
Act and payments received by Comcare for the 2002-2003 financial year in relation to
the above bodies.

Item 6 - Validation of licence fees purportedly notified to certain bodies

Also following the SRCOLA Act amendments a number of bodies which held
licences under the pre-SRCOLA Act licence provisions paid licence fees in
accordance with new section 104A rather than the pre-SRCOLA provisions.  The pre-
SRCOLA fee provisions continued in operation for the duration of the licence.  The
original payments were retained by Comcare and put toward the amount determined
to be owed under the pre-SRCOLA provisions, as agreed with each licensee, and with
the understanding that an amendment would be made to the legislation to validate the
payments.  There are three licensees known to have paid fees under section 104A of
the SRC Act for the 2002-2003 financial year.

Item 6 validates determinations purported to be made by the Commission and
payments received by Comcare under section 104A of the SRC Act for the 2002-2003
financial year in relation to the above bodies.

This item also makes it plain that no additional notification is necessary under
paragraph 104A(1)(b) as notification was provided when the initial determination was
made and each body agreed to and paid the contribution at the time the contribution
was determined.


